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Abstract

This paper titled custody of children in Islam (Hadanah)
discussed what is expected of Muslim to know about bringing up
and taking care of children morally, physically and mentally
upbringing. Who are those expected to take care of children from
childhood mostly if the both parents are separated, it started by
definition, condition for the child custody, special conditions in
respect of women and men, the order of priority, duration of
custody, when is custodian entitled to remuneration, wisdom of
regulations on custody of children and observation.
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INTRODUCTION

Sharia is the law regulating the way of life leading towards
Allah. The purpose of sharia (Islamic law) is the attainment
of justice and this is done through the laying down of general
principles of life. It basically aims at building and preserving
life on the basic of virtues and cleanses us of vices.

Children are focus of gravity in Islamic family
tradition and law, when spouse are together, upbringing their
children is paramount joint responsibility, not only physical
care and health but emotional, educational and religious welfare
and wellbeing are mutual responsibilities. When spouses
separate by divorce or annulment, these welfare
responsibilities get split according to best abilities of each
parent.

Children according to Islamic rules are singled out by law
and custom for special attention. Children are presumed to be
incomplete being who are not fully competent to determine
and safe guard their interest. They are seen as dependent
and indeed of direct, intimate and continuous care by the adult,
who are personally committed to assume such responsibilities
as a family thus, when a marriage which is the basis of the
family is dissolved or break down irretrievable, there is need
therefore to provide the child with a parent.

According to Islamic rules it assure each child in a family
with a continuous care by least of his parent, this is what the
law designate as custody.
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DEFINITION AND CONCEPT OF CHILD CUSTODY
(HADANAH)

Hadanah refer to the act of looking after a child, male or female
or a feeble-minded person who cannot differentiate between right
and wrong hence he will not be able to manage his own affairs
alone. Thus, the need to get someone to lead and guide him on
the things that are beneficial to him and protect him from what
may harm him. In fact such as person or child is to be trained
physical, mentally and intellectually. Tunde Adeniran (2000:91).

Custody means the rearing or breeding of a little child by
caring for or guarding his interest. Ordinarily and especially
where the marriage is subsisting the father and the mother jointly
take their responsibility for the care, rearing or breeding of their
little child. However, Where the manage has been dissolved the
right to custody of the child whether a boy or a girl belongs to
the mother. Sani Idris (1992:82).

Hadanah is the act of bringing up and orientation of a
child, morally, physically and mentally within a specific period
of time by someone who is entitled to do so
Ibrahim.A.A.(1996:350)

The Muslims jurists define it as bringing up of a child
(whether male of female) or an idiot person who cannot
distinguish between what is useful and otherwise and who also
cannot take care of himself independently. However, Hadanah
Is discussed in this chapter as one of the legal consequences of
Talaqg and not in its general context. And this type of Hadanah
is obligatory because without it the child will be exposed to
destruction. Sabiq (1977:288).
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The law on custody of children is based on several
Ahadith relating how the prophet (SAW) dealt with cases

brought before him. Some of the key relevant Hadith is the
following:

According to Amru Bn Shu'aib a woman came to the
prophet (SAW) and said:

"Truly my belly served as a container for
my son here, and my breast served as a
skin bag for him (*to drink out of) and my
bosom served as a refuge for him; and now
his father has divorced me, and he (also)
desire to take him away from me". The
prophet said:

"You have a better right to have him as
long as you do not marry again”. (lbn
Majah)

B. Aisha Lemu (2005:203)

Also, caliph Umar Ibn Khattab (peace be
upon him) when he tried to take his son
Ashim  from his grandmother, she
complained to caliph Abubakar 9peace be
upon him) who gave her the child and
addressed caliph Umar saying: "that her
smell, her touch and kiss to that child is
better to him than the best thing you have".

M.T. El Imairi (1978:219)
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So, it is a consensus of all jurist and schools that children
whose parent are living apart, their custody lies with their

mothers and the female relations of those mothers. (M.T.EL
IMairi 1978:219).

Conditions for the Child Custody (Hadanah)

The upbringing of children is a serious issue that needs special
attention. That is why the shari‘ah stipulates certain conditions
that must be fulfilled before the person claiming the custody of
the child is entitled to it. This is because it is only by virtue of
fulfilling these conditions that the desired goals of the child's
upbringing can be achieved. Some of these conditions are
general the fulfillment of which is obligatory whether the
custodian is man or woman. Some of them are peculiar to man
while others are peculiar to women.

The general conditions: before a custodian, is entitled
to the child's custody, the following conditions must be
fulfilled, whether the custodian is a man or a woman:

1. That the custodian must have attained majority.
Thus, a person who is a minor, even if he or she has
attained the age of discernment (tamyiz). Is not
entitled to the hadanah. This is because definitely a
minor cannot take care of his or her own affairs
properly, let alone the affairs of others.

2. That the custodian must be sane, because an
insane person, like a minor, cannot take care of
himself let alone of others. There is even fear that,
by virtue of his or her insanity, he or she may inflict
injury on the child.
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3. That the custodian must have the ability to
perform his or her duties as a custodian, in protecting
the child and managing all its affairs and rendering
all the services needed by it. Thus, a person
who, by virtue of his weakness, due to old age,
or sickness or by virtue of his too much
engagement, is not able to perform these duties
properly, is not entitled to be a custodian.

4. That the custodian must be morally upright. Thus,
a person who is morally bankrupt (fasiq) is not
entitled to the hadanah. This is because there is fear
that she or he may not take good care of the child,
in addition to the fact that the child may be
influenced by the custodian's immoral behaviours.

However, Abu Hanifah is of the view that where the
custodian is morally corrupt, and for that reason there is fear

that the

child may be influenced by the custodian's moral

corruption, she or he will still be entitled to the according to
him, seven years (of his or her age), or when there is fear that
he or she may be familiar with the bad characters of the
custodian, even if he or she is not up to seven years old. The
custodian's right to hadanah shall therefore, be forfeited under
the circumstance so as to protect the child from being corrupted

morally.

5. That the custodian must be free from any
contagious disease, such as leprosy, leucoderma,
mange (jibr) and the like. Thus where the custodian
is suffering from one of such disease, he or she is
not entitled to the hadanah, even if the child is
suffering from the same disease, because being
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with the custodian (with such disease) may

increase the child's disease. This is the view of
Maliki and Hanbali jurists.

Special Conditions in Respect Of Women

Custodian is a woman, the following conditions in addition
to the above-mentioned genera! conditions, must be fulfilled:

1. That the custodian must be one of the Maharim of
the child, that is a female relative who has ties of
consanguinity with the child, by virtue of which
marriage between them is permanently prohibited,
such as the child's mother, sister, maternal or paternal
aunt, grandmother, etc. Thus, if there is no such
relationship between the custodian and the child, then the
custodian is not entitled to the child’s custody, even if
there is foster relationship between them that creates
permanent prohibition in marriage such as the child's
foster mother or foster sister. The rule does not apply
where the custodian has relationship of consanguinity
with the child, which does not create permanent
prohibition in marriage between them, such as paternal or
maternal aunt's or uncle's daughter (i.e. cousins).

2. That the custodian must not be married with someone
who is Ajnabi to the child (i.e., an alien who has no
any relationship with the child) or with whom,
though there is consanguine relationship between him
and the child, he is not among the child's Maharim. Thus
if she is married with the child's Mahrim, such as his or
her paternal uncle or grandfather, her right to the child's
custody shall not be forfeited. This is by virtue of the
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hadith according to which a woman was divorced by her
husband and then he attempted to take away their child
from her and she complained to the prophet (SAW) and
he told her, “You are more entitled to have his custody,
provided you have not married". The explicit meaning
of this hadith indicates that marriage by the custodians
makes her forfeits her right to the child's custody, even if
it is with the child's Mahrim.

3. That she must not be living in the residence of
someone who hates the child, even if there is
consanguine relationship between him and the child,
because this will expose the child to danger and harm,
while the main purpose of hadanah is to protect and
safeguard the child from any danger and harm. Thus, if
the child's mother has married someone who is an
ajnabi to the child as a result of which her right to
hadanah has been forfeited and the hadanah
transferred to her mother, (i.e., the child's
grandmother) then if the mother's mother lives at the
house of her daughter's husband (i.e., the husband of
the child's mother who is not its father), the child's
father is entitled to take it away from her. But if she lives
In someone else's residence such as the residence of the
child's maternal aunt's husband, then her right to the
hadanah, shall not be forfeited, because this category
of ainabi does not, normally hate the child.

4. That the custodian must be a Muslim, if the child is
a Muslim. This is because hadanah (child's custody) is a
form of waliyah (guardianship) and Allah (SWT) has not
given the guardianship of a Muslim to a non-Muslim.
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This is by virtue of the Qur'anic verses (4:14) which
provides that;

"And never will Allah grant to the unbelievers a way
(to triumph) over believers”. This Hadanah is like
guardianship of marriage and that of property (al-
mal). And also, because there is fear that the custodian
may have negative influence on the child due to her
religious belief (which is not in consonance with the
Islamic belief). This is because she may desire to bring
it up in accordance with her religion, and it will be
difficult for it to change later which is the greatest harm
that may afflict it.

Specified Conditions in Respect of Men

Where the custodian is a man, then, the following specific
conditions, in addition to the general ones, must be fulfilled,
before the custodian becomes entitled to the hadanah.

1. That the custodian must be a Muslim relative if the
child is female. Accordingly, a man is not entitled to
the hadanah of his uncle's daughter (i.e., his cousin),
because even though he is her relative, he is not her
mahrim. Thus, in order to block this means of committing
evil, he shall not be given the right to her custody.
However, as an exception to this rule, the judge may, (if
he deems it right), give him her custody in the absence
of any of her agnate except him, provided he is
confidently reliable about her own moral safety.

2. That the custodian must be living with who is
competent to take good care of the child, such as wife,
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mother or maternal or paternal aunt. This is because

naturally man has less endurance with children's

behaviour, trouble and inconveniences attached to taking

care of them than a woman. Thus, if he is not living

with a woman, the he is not entitled to hadanah. This is

the view of the Maliki jurists, which is the preponderant
one.

3. As to whether the custodian must be a Muslim or not,
the jurist differ. Thus, the Hanafi jurists are of the view
that he must be a Muslim. Accordingly, a non-Muslim is
not entitled to the custody (hadanah) of a Muslim child.
This is because hadanah is a form of wilayah
(guardianship). And a non-Muslim is not supposed to
have waliyah over a Muslim. And also, because the right
of men in hadanah, according to Hanafi jurists, is based
on their rights in inheritance, and it is a general principle
under the Shari'ah that people who belong to different
religion do not inherit each other.

Maliki jurists on the other hand, do not subscribe to this
view. Thus, being a Muslim, according to them, is not a
condition for being entitled to have the right of hadanah by
men. This is because the custodian is not entitled to hadanah
except where he is living with a woman who is competent to
take good care of the child, such as wife or mother or paternal
or maternal aunt. Thus, in actual sense it is the woman who has
the custody of the children. And Maliki and Hanafi jurists,
unanimously agree that being a Muslim is not a condition for
deserving the hadanah by a woman.
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DURATION OF CHILD CUSTODY (HADANAH)

As regard to the length of duration of the custody there are
conflicting views among the schools.

According to Maliki school, where there is dissolution,
the child should be under the care of custody of the mother.
The male till he is matured, and the female until she marries
and consummate the marriage. But the father has to look after
his or her upbringing, education. Behavior and circumcision.
According to Hanafi, Shafi'i and Hambali schools, the child
remains in the custody of the mother only up to the time he or
she can serve himself or herself, approximately for boys seven
years and for girls nine years. El-Imairi M.T (1978:144-145)

According to another opinion, the female custodian,
whether she is the mother or another woman like the
grandmother, has the right to custody of the child until he or
she can dispense with the usual female assistance in eating,
drinking, dressing, washing etc which is presumed to be at the
age of seven in case of a male and in the case of a female until
she has started her monthly menstruation at the attainment of
full age: because she is in need of acquiring knowledge of the
good manners required of woman such as cooking and other
household works. (Qadri A. A. 1986; 407).

Under the sharia law, the custody of the child is a right
as well as an obligation of the parents, with regard to the
custody of a child, his mother has precedence up to two years
from the birth of the child. After the lapse of this period, the
right of custody shall go over to the father, except in case of
female children who shall remain under the custody of the
mother until they attain the age of seven. (Idris Sani 1992:90)
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The Order of Priority for Custody of Children (Hadanah)

Human being, in his tender age, is in need of someone who will
take good care of him and manage all his affairs. This is
because at that age he is incapable of controlling and managing
his affairs and accomplishing his needs. Since parents ara the
closest people and the most compassionate people to the child, the
shari‘ah vest in them the right to its custody, with due
consideration to what serves its interest best. Thus, the shari‘ah
puts the responsibility of rearing the child managing its affairs
and taking care of it generally, during its early age, in the
mother's hand or other female custodians. But the other affairs of
the child, especially its financial ones, have been put in the
father's hand, or his representative, because he is regarded as

more capable in managing these affairs than women.

And when the child reaches the age whereby, he is
independent of women's services and support, in terms of
conducting its affairs on its own: such as eating, wearing cloth,
bathing, going to toilet etc, then male guardians are totally
charged with the responsibility of supervising and controlling its
affairs. This is because when the child has reached that stage, he
is in dire need of someone who will be supervising his affairs in
terms of education, orientation and moral protection. And men
have more ability to do that than women.

From the above explanation, it is clear that women are
more entitled to the custody of their young children. The
hierarchy of those who are entitled to that right among the
women are as follows:

1. Mother, whether the marriage between her and the child's
father is subsisting or otherwise.
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2. Mother's mother (HHS) where the mother is not available

or she is available but she is legally speaking not competent
to be the custodian.

3. Father's mother

4. Germane sister

5. Uterine sister

6. Consanguine sister

7. Germane sister's daughter

8. Consanguine sister's daughter
9. Germane maternal aunt

10. Consanguine maternal aunt
11. Paternal aunt

12. Consanguine sister's daughter
13. Germane brother's daughter
14. Uterine bother's daughter

15. Consanguine bother's daughter
16. Germane paternal aunt

17. Consanguine paternal aunt
18. Mother's maternal aunt

19. Father's maternal aunt
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20. Mother's paternal aunt

21. Father's paternal aunt

In each case preference is given to germane aunt
(whether paternal or maternal). In the absence of anyone from
amongst the above-mentioned hierarchy of the child's relatives,
or if such relative though available but is not competent to be
the custodian, then the right of the custody shall be
transferred to the child's asabah (agnatic relatives), in order of
their priority in inheritance. Thus, the order shall be as follows:

1. Father

2. Father's father (HHS)

3. Germane brother

4. Consanguine brother

5. Germane brother's son

6. Consanguine brother's son

7. Germane paternal uncle

8. Consanguine paternal under

9. Father's germane paternal uncle

10. Father's consanguine paternal uncle

Where none of the above-mentioned child's relatives

among the asabah is available or is available but is not

competent, then the hadanah shall be transferred to his non-
agnatic relatives, in the follow order:
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1. Maternal grandmother

2. Uterine brother

3. Uterine bother's son

4. Uterine paternal uncle

5. Germane maternal uncle

6. Consanguine maternal uncle
7. Uterine maternal uncle

Then in the absence of any relative of the child, the
judge shall appoint a hadanah (a female custodian) for the
child. (Sabiqg S. 1977: 290-291).

Where there is more than one custodian of the same
degree such as germane sisters or germane paternal aunts, then
preference shall be given to the one who is more compassionate
who will take better care of the child between such custodians.
But where they are equal in that respect, the one who is older
(between them) in age, shall be given preference, because she
tends to be more experienced and more acquainted with what is
beneficial to the child. And where they equal in that respect,
then giving preference to one of them shall be by drawing lots
(Qur'ah) (Sha'aban, Z. D. 1980:618).

However, the child's father or his representative, is in any
case, entitled to watch over and supervise the child's affairs and
send him to school and where he can be taught an occupation.

Whether the hadanah is the child's mother or not, she is
entitled to receive the nafagah (maintenance) for the child from
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the child's father. And the father has no right to demand that

the child should be coming to him to eat, because this will

inflict harm on the child. That is why the hadanah is not,

legally speaking entitied to make an agreement with the child's
father to that effect. Sha'aban, Z. D. (1980:619).

When is the Custodian Entitled to the Remuneration

The remuneration for the hadanah, according to the
Hanafi Jurists, (who are of the view that the custodian is
entitled to remuneration) is similar to remuneration for rada'
(Suckling of the child), in respect of the date from which the
custodian is entitled to claim remuneration. Thus, if an
agreement has been made between the custodian and the child's
father regarding a specified amount of the remuneration, or if
the court has given decision to that effect, the custodian is
entitled to the remuneration as fixed under the agreement or
the court's decision.

But where such agreement (between the custodian and
the child's father) has not been made or the court has not given
such decision, then if the custodian is not the child's mother,
she is not entitled to the remuneration for the period within
which no such agreement has been made, expect where the
court has given decision to that effect. This is so because
remuneration for hadanah is just like remuneration of any other
service which is not due unless there has been an agreement
(between the parties) or judicial decision to that effect.

But if the custodian is the child's mother, she is entitled
to remuneration from the moment the hadanah commences
after the expiration of her iddah, irrespective of whether an
agreement has been reached (between her and the child's father




£2022 prosas (8) sk Ay GT,al o glad &dgull Aloell Apadlusll! sl ys Aaaler Lyl
MALAYSIA- KUIPs (1JQSS ISSN NO: 2716-6279) (8) Dec 2022
or his representative) or not, or whether a decision has been

given to that effect by the court, or not. Sha'aban, Z.D.
(1980:631)

Where remuneration for hadanah is due, it shall be
treated as the remuneration for rada'. Accordingly, it shall be
paid out of the child's property. But if the child has no
property, then the person who is responsible for its
maintenance (nafagah) that is its father, shall pay. And if the
father is financially incapable to pay, the remuneration shall be
debt binding on him which he must settle whenever he becomes
financially able to do that.

Where the child's father is not available, or where he is
incapable to earn a living then the remuneration shall be
binding on the child's relative who is responsible for its
maintenance.

Where the remuneration for hadanah is due, it cannot be
forfeited due to the lapse of time, or that of the child or death of
the person who is responsible for the payment of the
remuneration, or that of the custodian.

Sha'aban, Z.D.(1980:632)
Remuneration for the Hadanah When There is a VVolunteer

Hanafi school is of the view that where there is someone among
the child's relatives, who is competent to have the custody of
the child and he or she volunteers to do that, while the child's
mother has refused to do that except with remuneration, then, if
the child's father is well to do, it is incumbent on him to pay the
mother the remuneration. And the child shall be left with the
mother, because this is more advantageous to it.
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However, where the child's father is poor the
hadanah, in the circumstance, shall be transferred to the
volunteer, since the father unable to pay the remuneration and
there is someone who is competent, among the child' relatives
who has volunteered to do so free of charge. This rules applies
only where the child's nafagah is incumbent on the child's
father (that is where the child has no property from which it
can be maintained). But even if the child has such property, he
or she. Shall be under the custody of the volunteer. This is in
order to protect the child's property, on one hand, and because
there is someone among its relatives who has volunteered to
take the responsibility of its custody, on the other.

Where the child's father is poor and the child has no
property, and then the child's mother refused to accept its
hadanah until she is paid remuneration while there is no one
competent among the child's maharim who has volunteered to
take up its custody, its mother shall, in the circumstance, be
coerced to take up his or her hadanah and the remuneration
shall be debt owned by settled (by him) or be waived (by the
mother). Sabiq .S. (1977:294)

Wisdom of Regulations on Custody of Children (Hadanah)

As mentioned earlier, the Islamic ruling of custody of children
reflects the recognition of the mother as the parent tied most
closely to the children by both physical and psychological
bond of sympathy. However, this does not execute the father
from monitoring the children's Islamic and general welfare
and education, or from his financial responsibility for their
maintenance B. Aisha Lemu (2005:205).
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The rationale behind giving the mother the right to the
custody of the child may be due to her close attachment to the
child which is more than his closeness to anybody else. Thus,
the basic postulate underlying the theory of the mother's right
to custody is that for rearing the child of tender age, mother
Is the best suited and this right Is not lost by the mere fact that
she has been divorced by the husband and is living away from
him. This principle spelled out in Islamic law is based on
practical experienced and consideration which are conducive
to the proper growth of the child. It cannot be disputed that a
child of tender age would fee! Psychologically most secured in
the company of the mother rather than that of the father. No
one can compete with the mother in that respect. The amount of
love and care which a child received from the mother cannot be

had or expected from any other relation including the father.
Hussain I. (1989: 331-332).

It is worth observing that this regulation on custody of
children by the mother may also act as a check on hasty
divorce by the father, who must carefully weight the fact that
the children will follow the mother and not remain with him.

It may also be noted that one of the effects of these
regulations is that it is most unlikely that a child will be
required to live with a step mother or step-father relationship
that are often notoriously difficult for all concerned. B. Aisha
Lemu (2005:205).

Observations

Sometime there are evil practices regarding custodian of
children, the child is more often snatched away unjustifiably
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from its mother immediately after divorce while it is in a very
tender age.

In some cases, it is the mother who leaves the child and
refuses to have its custody. These practices in many cases
affects not only the behaviour of the child but his condition of
health as well, and is therefore, contrary to sharia, especially
under Islamic rulings

The custody of child is a right between the child and its
mother. However, because of the subject matter of this research
i.e custody of children (hadanah) according to Islamic rules,
children also here problems that are peculiar to them as
children. But as already elaborated upon in our previous
chapters we will realize that a child being a liability and
vulnerable by nature needs an intensive come and maintenance
from both of his parents as a collective responsibility not
withstanding, the fact that sharia determines in my situation
who is the right person that will have the right of custody of a
child as a matter of priority against others but still the child
needs support and come from both of his parents specifically
and the entire family as well as community generally.

Most times, the problem arising is that most parent do not
know the sharia provision, with regard to the custody of
children on who is the right person that has the right to
custody, maintenance, training etc. to the child, never the less
some parents are too strict while some adopt a careless
attitude for their responsibilities.
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